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SUPPORT: ADDITIONAL FAMILY ALLOWANCE AND
PROHIBITION AGAINST DISINHERITING MINOR
DEPENDENT CHILDREN
Florida Statutes §733.20 (1949),
Florida Laws 1949, c. 25274
I.

FAMImY ALLOWANCE

By the Probate Act of 19331 the Florida Legislature created, as a
claim against the estate of a deceased husband or father, a family
allowance of up to $1,200 for the support of his widow, his children,
or both, for one year following his death. 2 The exact amount of the
claim, subject to subsequent modification or discontinuance, 3 is determined by the county judge and is payable periodically in equal
installments. 4 Expenses of administration, funeral, and the last illness
are the only prior claims against the estate, although dower rights may
enter into the picture. Four classes5 encompassing all other remaining
debts, claims and liens rank below the family allowance in order of
payment. 6
The 1949 Legislature amended the family allowance provision by
adding class 9(i), 7 which permits the county judge to direct payment
of an additional allowance to the widow, the children, or both, after
all other debts, claims and liens against the estate are met, provided
this sum does not exceed $3,000. Thus, a total family allowance of
$4,200 is possible today. Both the amount and method of payment
of the additional sum lie in the discretion of the county judge.
The widow can elect to take dower. In accordance with the in1

Now FLA. STAT. cc. 731-736 (1949).

2

Now FLA. STAT. §733.20(1)(d) (1949).
Marshall v. Hewett, 155 Fla. 700, 21 So.2d 201 (1945).
4
FLA. STAT. §73.20(1)(d) (1949).
5
F A. STAT. §738.20(1)(e),(f),(g),(h) (1949). An additional class-(1)(j)
- providing for the support of dependent minor orphans was added in 1949 and
is discussed infra.
6
FLA. STAT. §733.20 (1949).
7
Fla. Laws 1949, c. 25274, §(1)(i), now FLA. STAT. §733.20(1)(i):
the county judge may order the payment of a supplemental family allowance ...
which in his opinion will reasonably support said petitioners; provided, however,
that such supplemental allowance shall not exceed the sum of three thousand
dollars . . . payable in such manner as the county judge shall direct ....
"
3
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terpretation given by our Supreme Court 8 to the provisions9 influencing
the relationship between dower and class 4, the amounts paid today
under classes 4 and 9 should both be deducted from the corpus out
of which her dower is due, rather than directly from dower. This, in
effect, causes dower to bear a pro rata portion of the diminution of
the estate resulting from the family allowance payments.10 It should
be noted, incidentally, that if the wife dies first her husband cannot,
under any circumstances, claim a family allowance out of her estate 1 1
he is not a "widow."
II. PRorEcnoN oF DFF-ENr MINOR ORPHANs
At common law, support of needy minor children of a deceased
father was only indirectly provided for, namely, through their mother's
dower interest.12 At her death she could by disinheriting them deprive
them of all means of support; and, if she predeceased the father, he in
like manner could disinherit them. 3
Under the present law of Florida, as under earlier common law,
parents while living are liable for the support and maintenance of
their children.1 4 Prior to June, 1949, however, this obligation of the
81n re Gilbert's Estate, 160 Fla. 528, 36 So.2d 213 (1948); see Legis., 2
U. oF FLA. L. REv. 118 (1949).
9
FLA. STAT. §731.34 (1949).
'0See note 8 supra."
1
1 FLA. STAT. §733.20(1)(d) (1949), "... one year's support for the widow
or minor children of said decedent, or both ...
" The reason for this limitation
is not apparent, especially inasmuch as this new provision is called a "family"
allowance and is supposed to be aimed at protection of families and not primarily
of wives; and today the wife not infrequently is wealthier than her husband at
her death.
12 Woodberry v. Matherson, 19 Fla. 778 (1883).
13
Soulle v. Gerrard, Cro. Eliz. 5-5, 78 Eng. Rep. 773 (1596). This right to
disinherit was criticized by a famous English authority:
"Our law has made no provision to prevent the disinheriting of children
by will; leaving every man's property in his own disposal, upon a principle
of liberty in this as well as every other action: though perhaps it had not
been amiss if the parent had been bound to leave them at least a necessary
subsistence." 1 BL. COMr. o449.
14See State v. Bollinger, 88 Fla. 123, 126, 101 So. 282, 283 (1924), a custody
proceeding in which Browne, J., cited with approval the rule of law In the
Matter of Bernice S. Scarritt, 76 Mo. 565, 584, 43 Am. Rep. 768, 775 (1882),
which held that "The father owes a duty to nurture, support, educate and
protect his child, and the child has the right to call on him for the discharge of
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parent to support the children could be terminated effectively at death
by disinheriting them; 15 freedom to dispose of property other than
17
homestead realty16 was untrammeled in this respect.
This singular lack of protection for dependent minor children was
attacked by the Probate and Guardianship Committee of the Florida
State Bar Association, 8 which was instrumental in the passage of
the 1949 amendment to Section 733.2W." As now revised, 20 it protects
this duty. These obligations and rights are imposed and conferred by the laws of
nature; and public policy, for the good of society, will not permit or allow the
father to irrevocably divest himself of or to abandon them at his mere will or
pleasure."
15Taylor v. Payne, 154 Fla. 359, 17 So.2d 615 (1944); Hamilton v. Morgan,
93 Fla. 311, 112 So. 80 (1927).
1
6FLA. STAT. §§731.05, 731.27 (1949). These provisions afford little protection
to children in practice, however, because husband and wife in Florida are free to
acquire their homestead realty as an estate by the entirety, with the surviving
spouse taking the property by operation of law. Inasmuch as the interest of the
spouse dying first ceases at death, it cannot pass to the heirs; and in this respect
homestead realty does not differ from any other realty; cf. Knapp v. Fredricksen,
148 Fla. 811, 4 So.2d 251 (1941); Menendez v. Rodriguez, 106 Fla. 214, 143
So. 223 (1932). Even if a new homestead status is acquired, with the surviving
spouse as head of the family, the homestead realty may be freely alienated by the
owner while still single by inter vivos deed, Scoville v. Scoville, 40 So.2d 840
(Fla. 1949) (alternative holding); see Crosby and Miller, Our Legal Chameleon,
The Florida Homestead Exemption, 2 U. OF FLA. L. REv. 12, 59, 389, n.650

(1949).
17It should be borne in mind, however, that, in order to protect children born
after a will is made, FLA. STAT. §731.11 (1949), passed in 1933, requires the
testator to evince an intention to disinherit them.
1822 FLA. L. J. 87 (1949).
12 90 Fa. Laws 1949, c. 25274.
FLA. STAT. §733.20 (1949), embodying the amendment passed as Fla. Laws
1949, c. 25274, now reads in part:
"'In case the decedent, dying testate, leaves a . . . child less than
eighteen . . . without a legally responsible surviving natural or adoptive

parent and without adequate means for support and maintenance in its
own right by will, gift or trust, such child shall be deemed a dependent
orphan child of the decedent. In addition to any temporary allowance for
maintenance during the period of administration . . . the court . . .

shall make such additional provision for suh child until its eighteenth
birthday as the court deems reasonable and just . ...
". .. It is not intended that this provision should have the effect of
creating in any child omitted from the provisions of its parent's will an
estate which would exceed the value of its distributive share had the
deceased parent died intestate.
"The court in its discretion, and in order to conclude the administration
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a child left "... without adequate means for support and maintenance
in its own right by will, gift or trust.. ." and in effect eliminates the
possibility of disinheriting a dependent minor child by the surviving
parent legally responsible for such child, whether the parent be natural
or adoptive. 21 Under the new class 10(j) the court may make reasonable provision for the support of the child from the time of the decedent's death until the child reaches its eighteenth birthday, provided
the amount allowed does got exceed the share that the child would
have received had the decedent died intestate. Furthermore, in order
to conclude the administration of the estate the court may-order thetotal allowance to be paid in a lump sum to a guardian of the child's
22
property.
The new amendment is somewhat ambiguous as regards a testamentary provision that does not cut the child off but is merely
23
inadequate. The language creating class 10(j) states:
"This provision is designed to afford reasonable protection to
any dependent minor child who has been excluded from the
provisions of the parent's will ....
'
In another paragraph relating to this class, however, the reference
is to a "... child... without adequate means for support and maintenance in its own right by will, gift or trust .... " 24 In view of the
purpose of the amendatory act, it will probably be applied to cases
in which the child is the beneficiary of any inadequate provision by
will, gift or trust, thereby enabling the child to obtain the additional
allowance required, up to the intestate share, to afford it "adequate"
support and maintenance.
The disinheritance provision applies only when there is no
of the estate, may order the entire allowance hereunder paid in a lump
sum to a guardian of the child's property . . . ."
21An adoption divests the natural parents of all legal rights, duties and
obligations in regard to the child and invests the adoptive parents with these,
cf. FLA. STAT. §72.22 (1949); see In the Matter of Brock, 157 Fla. 291, 294,
25 22
So.2d 659, 661 (1946).
See note 20 supra.
231t seems obvious that the words "excluded from" mean "omitted from."
A child is "excluded" from sharing in the estate; this exclusion may rest either on
specific "exclusion by" the provisions of the will, or on "omission from" the
provisions entirely, with certain exceptions not here material.
24
Fla. Laws 1949, c. 25274, §(1)(j).
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legally responsible surviving natural or adoptive parent .... " Accordingly, children may still be disinherited if the other parent survives
the testator and meets these qualifications. If only a step-parent survives, however, minor children are not precluded from claiming adequate support and maintenance from the decedents estate under the
terms of this statute.
III. CONCLUJSION
The supplemental family allowance is intended to remedy the
inadequacy of the original family allowance, a step necessitated by
the increased cost of present-day living. At the same time, however,
the additional allowance for the child, the widow, or both, is applicable only if all other claims are provided for; creditors are protected
as fully now as they were prior to the amendment.
The provision for the support of dependent minor orphans is an
innovation in our probate law. The protection afforded will alleviate
hardships caused by the intentional or inadvertent disinheritance of
such children, and will in many instances relieve society of the burden
of caring for them. These added restrictions on testamentary disposition of property are desirable from the standpoint of the community
as a whole, and at the same time they strengthen the integrity of the
family as an institution.
JAMES
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